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The transition subordination of guarantee and its exceptions
—from the perspective of comparison between China and Germany

LI Yun-yang

(Law School , East China University of Political Science and Law, Shanghai 201620, China)

Abstract; The subordination of guarantee refers to the subordination of security right, but not the subordination of security
contract. As one of the types of subordination, the transition subordination is applicable to both contractual and legal transi-
tion of obligatory right. There is a tension between the principle of subordination and the principle of publicity and public
trust of property right. However, it can be alleviated by the notification obligation to the third guarantor. The recognition of
the legal transition of obligatory right and its transition subordination will have a wide system effect in the joint guarantee and
joint debt. In order to enhance the credibility of the registration and comply with the modern development of the real estate
morigage, the real right of security system in China should further ease the subordination of the guarantee and allow the real
estate mortgage right to be acquired in good faith in the absence of the obligatory right.
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