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Identification of generalized mortgage provision

—based on the analysis of the inconsistent judgments
ZHANG Meng-qi

(Law School , Ocean University of China,Qingdac 266100, China)

Abstract: There are disputes for courts to identify generalized mortgage provision. It could be found, through the empirical
study, that the logic of courts in identifying the provision is generally divided into two steps: the first step is to invalid the at-
tachment of security interest as it violates the specificity of collateral and the essential difference in the specificity of collateral
between floating charge and generalized mortgage is neglected in this step, and the second step is to identify the legal liability
of the security party, which is disputed in conclusion and could be summarized into three results: irresponsibility, guarantee
liability and co-existing debt liability. By introducing the reasonable identification of collateral in legislation, the courts could
invalid the attachment of security interest as it violates the specificity of collateral at the minimum. From the perspective of
the function of security to incent contracting and through the interpretation of the declaration of intention, the security party is
supposed to bear guarantee liability.
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