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The defence for consensual datio in solutum
HUANG Fen, YU Xiao-han
(Law School , Dalian Maritime University, Dalian 116026, China)

Abstract ; Datio in solutum is a kind of consensual contract, the reason for mistaking the contract for real contract is the mis-
reading of the history of private law and the need to prevent false litigation in judicial practice. From the perspective of pri-
vate law history, the datio in solutum is separated from the real contract, this practice actually confused the two separate con-
cepts of datio in solutum contract and the performance of datio in solutum. Datio in solutum is essentially a kind of liquidation
behavior, and the legal reason for this behavior is the consensual contract of datio in solutum. The concept of real contract o-
riginates {rom the specific historical environment in which the meaning lacks binding force. At present, it is not appropriate
to blindly expand its scope and prevent false litigation from relying on the specific analysis of the judge combined with the

case. This purpose can not be achieved by changing the nature of the contract. Based on the principle of autonomy of will, in

recent years, the judicial practice has changed the opinion.
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