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From regional practice to universal participation:the dilemma of treaties on

high seas governance under the BBN]J treaty
LIU Mei, GUAN Jian-qiang
(School of International Law,East China University of Political Science and Law ,Shanghai 200042, China)

Abstract : The propose of marine protected areas issue under the BBNJ negotiation, which intends to promote the overall gov-
ernance of the high seas, helps curb the continued evolution of the tragedy of the commons and the tragedy of the anticom-
mons under the governance of the high seas. It also helps alleviate the contradiction between freedom of high seas and marine
protection, and reconcile conflicts of interests between the states. However, unless the rules of the high seas marine protected
areas treaties are customary international law, of which the formation depends on the practices of states, the non-parties can-
not be bound due to the principle of relative validity of treaties. Even if the relevant rules are customary international law, the
non-parties can still claim to be unfettered under the rule of persistent objector. In addition, the international community has
a limited impetus to formulate new restricted rules to the non-parties. In order to stimulate universal participation in high seas
protected areas, mutual benefits should be highly emphasized in the BBNJ agreement, and the complementarity should be en-
hanced between the high seas protected area rules and existing high seas governance rules. Besides, rules and value orienta-
tions should be equally emphasized, and the non-parties’ behaviors should be further constrained by increasing treaty prac-
tices. Through the above, the dilemma of high seas protected areas treaties can be possibly resolved.
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