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The application of commercial treaty based on agreement.
the dual path of freedom of contract and autonomy

ZHANG Pu
(School of Law, Tsinghua University , Beijing 100084 , China)

Abstract ; Autonomy originates from freedom of contract, but differs from it as well. With the freedom of contract, the parties
can incorporate the commercial treaty into the contract. Based on autonomy, the parties can select the commercial treaty as
the applicable law. Although the parties can realize the application of commercial treaties through both freedom of contract
and autonomy, different legal bases of the two paths lead to differences in the scope of application, treaty identification and
burden of proof, and specific application and interpretation of the treaty. Compared with the path of freedom of contract, if
the parties choose the path of autonomy, they will have more strict conditions for the application of commercial treaty, but
from the perspective of judicial effect, this path of autonomy is more conducive to the full application of commercial treaty.
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