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Challenges of EU law in the reform of EU’ s ISDS mechanism ;

interpretation by Court of Justice of the European Union and its enlightenment
CAO Xing-guo
(Law School , Dalian Maritime University , Dalian 116026, China)

Abstract : Due to the autonomy of EU law and the competence of EU’ s contracting power, EU’ s reform against the Investor-
State Dispute Settlement (ISDS) Mechanism faces challenges from EU law. The rulings and opinions of the Court of Justice
of the European Union (CJEU) regarding the compatibility of relevant ISDS mechanism with EU law and the confirmation of
EU’ s power to conclude agreements on ISDS mechanism, constitute an important part of the EU’ s reform of ISDS mecha-
nism. These rulings and opinions on the one hand promote the replacement of EU’ s formal ISDS mechanism and the con-
struction of a new mechanism, on the other hand, increase the complexity of the follow-up approval procedure and bring dis-
putes over the application of those cases. The practice of the CJEU reflects the issue of the application and interpretation of
domestic law in the ISDS mechanism. Attention shall be paid to on how to keep a balance on the respect of the domestic law
by the arbitral tribunal and the objective and independent right of application and interpretation of the domestic law by the ar-
bitral tribunal. In addition, the role and participation of domestic courts in the ISDS mechanism shall also be emphasized.
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