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Judicial activism in the development of the United Nations Convention on the Law of the Sea
—a case study of maritime delimitation
ZHANG Hua
(School of Law, Nanjing University , Nanjing 210093 , China)

Abstract: As a result of the drafting history and contemporary development, the regulatory deficiencies of the United Nations
Convention on the Law of the Sea (UNCLOS) have become increasingly apparent with regard to maritime affairs. Since the
development of formal international lawmaking process is slow, judicial activism in international adjudication provides an al-
ternative approach to the development of UNCLOS provisions. In adjudicating maritime boundary disputes, international judi-
cial bodies established “maritime delimitation methodology” , exercised jurisdiction and delimited the boundary of continental
shelf beyond 200 nautical miles, and strengthened legal obligations for the parties to maritime boundary disputes, which con-
stitutes the archetype of judicial activism. However, judicial activism in maritime delimitation has gradually displayed some
limitations ; the subjectivity and flexibility remain in the application of “maritime delimitation methodology” , a series of legal
uncertainties has been arising in adjudicating boundary of outer continental shelf, “double standard” was adopted towards the
disputant parties of maritime delimitation, and even International Tribunal for the Law of the Sea got involved into politicized
disputes due to its strong willingness to exercise jurisdiction over particular maritime boundary disputes. In light of the above
limitations , and considering the recent “countercurrent” encountered by International Court of Justice once and again in adju-
dicating maritime boundary disputes, international judicial bodies should avoid the aggravation of “legitimacy deficit” resul-
ting from judicial activism, and turn to judicial restraint in time.
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