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The distinction between disputes concerning military activities and
law enforcement activities under Article 298 of UNCLOS

KONG Ling-jie ,HAN Qian
(China Institute of Boundary and Ocean Studies, Wuhan University , Wuhan 430072, China)

Abstract : The United Nations Convention on the Law of the Sea (UNCLOS) does not include definition of “military activi-
ties” or “law enforcement activities” as prescribed in Article 298 (1) (b) ,nor does it set out any rule or approach for iden-
tifying and distinguishing disputes concerning military activities and law enforcement activities. The International Tribunal for
the Law of the Sea stated, in the Order delivered in 2019 in the Kerch Strait Case, that the distinction “must be based prima-
rily on an objective evaluation of the activities in question, taking into account the relevant circumstances in each case”. In-
terpretation and application of Article 298 (1) (b) shall not depart from the ordinary meaning of the terms prescribed in this
paragraph, especially those of “disputes concerning. ..”, “military activities” and “law enforcement activities”. Nor shall
the bar for establishing jurisdiction of the tribunals be lowered or raised arbitrarily. The “activities in question” should be
identified on the basis of characterization of the subject-matter of the dispute. Its nature should be evaluated in an objective
manner by solid evidences. Particular “relevant circumstances” should be identified through consideration of all the relevant
factors as a whole, including the purpose and content of the activity. Where use of force comes into play, attention should be
centered on the context for the use of force to distinguish relevant activities. Changes in the relevant circumstances can lead
to a change of the nature of the activities in question.
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