533 % 441 i T Vol.33 No.4
20224 12 A Chinese Journal of Maritime Law Dec. 2022

ThoK . ¥ 138 2 AL IR E B A RE 45 B A2 [ )] . R R A ST, 2022,33(4) :39-51
BEITEEFILFAENERNESE RB F UK

I 7R 7%
(REEMHHRS: Wb AL KIE 116026)

WE. LYWE LR AEENRNAEE R RRETHENCHFEL AR EHAZER P LR OAEHLE
BHE MK E R, HELEEFTERANE L RAEELE AT PR FERNA B RN R G B EENEH
WA, BT HAERERBLINATER, S8 A F A EARANELEXSERNAE T @EEN A S MK
I B, 3 TAT A G 4 R 2 H M R M3 — & By 3 R0 AR R F A TR A A SR UM A BT R R B B K B
R BEENRNAETRZLERESERERR, &6 KEI PR H B LG A0y & #7230 #
R NEBFAEFDANAELEENSH R AR ERB AT RENAEHMRE RS E, TEFAZEFER,
PR Y ar 24t Tl ERAEENFATNHIMES,

KB . K BEFR; TR ERFTE;ERB AT M MR EX

FE 5 ES.D924. 3 XHERFRERD A X E RS .2096-028X ( 2022)04-0039-13

The formal cruxes and dogmatic rectification in the determination of marine traffic accident crime
MA Yong-qiang
(Law School , Dalian Maritime University , Dalian 116026, China)

Abstract: The current predicament when identifying marine traffic accident crime stems from the insufficiency of criminal law
norms and is also related to the lack of response to the doctrines of negligent crime in judicial application. The formalization
of maritime traffic crime judgment, brought by the lack of doctrinal theoretical perspective in maritime traffic crime determi-
nation, constitutes the core of the cruxes of the predicament. Due to the misunderstanding of consequentialism, current judi-
cial determination not only has the problem of formalization and extensiveness in the determination of the breach of duty of
care, but also lacks substantive judgment in the determination of the normative relationship between behavior and result,
which is an important element of negligent crime, resulting in the lack of necessary leniency and paths to exoneration in the
determination of marine traffic accident crime. Combined with the latest theoretical progress in the substantiation and individ-
ualization of wrongfulness judgment in the theory of negligent crime, the nomalized and substantive identification standards for
the breach of duty of care and the possibility of avoiding result should be established to improve the path to exoneration and to
rectify the formal cruxes of the identification of marine traffic accident crime in current practice.
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