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Application Dilemma and Its Approach on the State Counterclaim
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Abstract ; State counterclaim is an important procedural mechanism in international investment arbitration, whereas its appli-
cation has confronted with significant institutional dilemma in practice. Most of the State counterclaims have been dismissed
by arbitral tribunals for the reasons of lack of jurisdiction or admissibility and the case involving State counterclaim has been
rarely supported. By analysis, it can be found that the causes of the occurrence of such phenomenon are that existing interna-
tional investment treaties fail to, in a comprehensive and concrete manner, regulate the jurisdiction, admissibility and cause
of action issues of State counterclaim. Seeing for the time being, the fundamental solutions to the application dilemma of State
counterclaim are as following: Firstly, to directly grant the State the right of counterclaim in international investment treaty ;
Secondly, to explicitly require the existence of factual connectedness between State counterclaim and investor’ s primary claim
in international investment treaty; Thirdly, to incorporate specific obligation of investor in international investment treaty. In
the long run, construction of systemic rules of State counterclaim can not only realize the dual functions of judicial economy
and judicial coordination, and it is also conducive to promote the interest balance of investor and State.
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