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A Study on the Judicial Supervision of Foreign-Funded Enterprises’ Arbitration

Agreement to Arbitrate by Foreign Institutions
KONG Jinping
(School of Law, University of Chinese Academy of Social Sciences, Beijing 102488, China)

Abstract : Judicial practice in China usually restricts foreign-funded enterprises from submitting domestic disputes to overseas
institutions for arbitration on the grounds of authorization clauses, unless both parties are wholly foreign-owned enterprises es-
tablished in pilot free trade zones. The above-mentioned restrictions have the following problems. Firstly, not only do they
fail to be fully implemented, but on the contrary, the validity of the arbitration agreement is unpredictable. And even if the a-
bove restrictions are applied, the parties who violate the arbitration agreement are protected. Secondly, the principle of “ab-
sence of legal authorization is prohibited” is applied incorrectly, although arbitration agreements are private agreements.
Thirdly, there is a contradiction between the determination of whether such an arbitration agreement is foreign-related and the
applicable procedures. For example, although it is determined that there is no foreign-related factor in a case, the internal
declaration procedure that is only applicable to foreign-related cases at that time was applied procedurally. In view of the le-
gal principle that the parties have the right to dispose of the matters that can be arbitrated, and the principle of “absence of
legal prohibition means freedom” has been established in the Civil Code, as well as the trend of international commercial ar-
bitration in which the effectiveness of arbitration agreements is recognized as much as possible in the world, the effectiveness
of such arbitration agreements should be recognized. We can also learn from the UNCITRAL Model Law on International Com-
mercial Arbitration and Singapore etc. , clearly recognize that the situation of agreeing arbitration on the extraterritorial by o-
verseas institutions constitutes a foreign-related factor.
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