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The Response of Basic Norm to Hume’ s Problem and Its Reflection

ZHENG Wenge
(College of Humanities and Social Sciences, Nanjing University of Aeronautics and Astronautics, Nanjing 211106, China)

Abstract : The legitimacy of positive law has been proved by natural law with more advanced content before modern times.
Since modern times natural law based on metaphysics and theology has once been denounced as empty talk, positive law be-
gan to seek legitimacy from social facts, but this path was blocked by Hume’ s problem. Positive jurisprudence turned to seek
legitimacy from the law itself. Austin tried to avoid this problem through separating the science of legislation and jurispru-
dence. Kelsen chose to face Hume’ s problem directly, and put forward the basic norm, which is of Kantian color, to solve
the problem of incommensurability between facts and values. Kelsen solved the problem of the source of effectiveness of the
legal norm system by presupposing the highest effectiveness of the basic norm. The basic norm avoids the criticism of
Hume’ s problem logically, but its content depends on the facts of constituting certain social order, and the content deter-
mined by facts is used as the identification standard of form. However, one can hardly say that the basic norm solves
Hume’ s problem. Under specific space-time conditions, it is a more practical and constructive suboptimal selection to dem-
onstrate the legitimacy of law from the perspective of practical rationality, so as to solve Hume’ s problem.
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