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From Algorithmic “Black Box” to Algorithmic Transparency :
A Dualistic Law Governance Model Based on “Hard Law-Soft Law”

ZHONG Xiaowen
(School of Humanities and Law,South China Agricultural University , Guangzhou 510642, China)

Abstract ; Algorithm is a collection of “programming+mathematical rules”. Although its “black-box” nature is not the only
cause of algorithmic risk, it is an issue that must be addressed when regulating algorithmic risk. The “hard law-soft law” par-
adigm, which emphasizes both openness and control, can provide a new legislative framework for the governance of algorith-
mic “black box”. From the theoretical perspective, the primary external regulation of hard law norms determines the discre-
tionary boundary of algorithmic “black box” governance, while the secondary internal regulation of soft law norms opens up
the public participation mechanism and provides internal reference standards for the government’ s algorithmic “black box”
governance. From the practical perspective, the European Union and the United States have established a pattern of mixed
hard law and soft law governance of algorithm, which can provide a reference for the establishment of “hard law-soft law”
regulatory model of algorithmic “black box” in China. Soft law regulation of algorithmic “black box” should include enhan-
cing the interpretability of algorithmic models and disclosing the source code of algorithm to the public, and at the same time,

¢

it is appropriate to draw on the “comply-or-explain” mechanism, which requires algorithmic developers/operators to provide
reasonable explanations in the event of non-compliance with the soft law regulation. Hard law regulation of algorithmic “black
box” should include algorithmic rights ( the right to interpret algorithm and the right to reject automated algorithmic decision-
making which are most closely related) , as well as algorithmic accountability through algorithmic filings, impact assessments
and compliance audits.

Key words : algorithmic “black box” ; algorithmic transparency; algorithmic interpretability; disclosure of the algorithmic
source code; algorithmic rights; algorithmic accountability
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