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A Defense of the Principle of Full Compensation

—The Value Loss and Regression Path of the Damage Compensation System in China
XU Bohan

(Law School , Dalian Maritime University , Dalian 116026, China)

Abstract ; The principle of full compensation can be justified with two arguments, one is philosophical and the other
is economical. From the philosophical view, the principle of full compensation is the value orientation of the damage
compensation system, embodying the basic idea of corrective justice. The scholars of natural law in modern era de-
veloped and applied the idea of corrective justice of Aristotle and based their justice theory on it. Grotius believed
that damage was the result of the infringement of rights, and the injured had the right to restore what was taken from
him, which was the essence of damage compensation. Damage compensation should fully compensate for the damage
suffered. Baumgarten and Gundling on the other hand expressed the corrective justice of the principle of full com-
pensation in mathematical way. They argued that the injurer should compensate the difference between the injured
situation and the ideal situation. This was the original version of the difference theory of the German Civil Code. The
claim for damage compensation is the continuation of the subjective right infringed upon by the victim and the cor-
rection of the improper property change caused by the illegal act. From the view of the economic analysis of law, the
principle of full compensation can be justified by the domination of property rules over liability rules. Since the prin-
ciple of full compensation regards the compensation as the continuation and another existing form of the infringed
subjective right, the full compensation hence meets the right protection standard of “property rules” , which either
gives the victim an injunction against the infringement or gives him a recovery which brings him back to the status
where he would have been in. It avoids the not enough compensation in liability rules and the resulting wide spread
private takings. Since the principle of full compensation is based on the corrective justice, it does not apply to no-
fault liability and fair liability, because these liabilities are not based on corrective justice, rather on distribution
justice. The difference theory is the technical solution to achieving the principle of full compensation. To restore the
ideal situation, which would have existed without the infringement, the injurer can make the injured back to the sit-
uation he should have been in. Such a theory is formally expressed in the German Civil Code, which should have
been taken into the Chinese Civil Code. The difference theory may compensate too wide resulting damages, which
brings unfair results for the injurer. But the damage imputation can deal with the problem of overly huge resulting
damages. The rule of contributory negligence and the rule of offsetting profits and losses are also necessary amend-
ments within the scope of the principle of full compensation. With the amendment of damage imputation and the
contributory negligence, the principle of full compensation has a new expression, which is that only those damages,
which can be attributed to the infringement of the injurer, can be fully compensated. The exceptions to the principle
of full compensation are general liability mitigation clauses and fixed compensation systems. A general liability miti-
gation clause mitigates the huge liability of the injurer according to his poor financial situation and comparative little
fault. The fixed compensation system gives the injured a fixed sum calculated by given coefficient. In the law of Chi-
na, the loss of future income out of physical disability is calculated with the coefficient of annual average net income
of citizens. It applies the scheme of fixed compensation and hence is an exception of full compensation. Mental dam-
age compensation and property damage compensation develop independently in a dual-track manner, and the princi-
ple of full compensation does not apply to mental damage compensation.

Key words :the principle of full compensation; corrective justice; property rules; difference theory; damage impu-

tation; mental damage compensation



